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SUMMARY OF ARGUMENT 
The Association's cases do not address the core issue of this appeal: correcting an 
apparent mistake by this Court 
The Association's contention that the Court's reference to the plain language of the 
contract related only to the issue of the validity of the contract was rejected by Judge 
Roth. 
This Court has the inherent power to correct a mistake. 
The March 17, 1996, order of Judge Brian related only to the question of damages 
and contained clearly erroneous "facts." No one knows if the PSC would assume 
jurisdiction if the Dansie Group is relieved of the burden of paying for the water. 
ARGUMENT 
I 
THE CASES CITED BY APPELLEES REGARDING THE MODIFICATION OF THE 
FINAL JUDGMENT AFFIRMED ON APPEAL ARE INAPPOSITE HERE. 
The issue in this case is whether this Court made a mistake by affirming Judge 
Brian's order in its entirety, even though Judge Brian ruled that the Dansie Group had to 
pay for the water it used, contrary to the clear language of the contract. The cases cited 
by the Association do not deal with the specific facts of this case, i.e. an apparent error on 
the part of the Appellate Court.1 While they may provide helpful guidelines in other 
situations, they are inapposite here. 
1
 The Association's counsel readily admitted at the hearing before Judge Roth that the 
facts of its primary case were "not on all fours" with the facts of this case. Addendum 8, p. 16 
(9-10). 
1 
II 
THE ASSOCIATION'S INTERPRETATION OF THE PURPOSE FOR FOOTNOTE 2 
WAS REJECTED BY THE DISTRICT COURT. 
The Association's counsel admitted that he had no idea why this Court cited to the 
contract language in footnote 2? In spite of that, the Association posits that this Court's 
reference to the contract being interpreted according to its plain language, without 
reference to the defunct PSC order, related only to the question of whether the well lease 
was void as a matter of public policy. That precise argument was rejected by Judge Roth. 
He found the Association's argument creative and entertaining but not persuasive.3 In 
addition, since this Court previously held that the well lease was valid, binding, and 
enforceable without reference to the PSC order,4 it is not surprising that this Court again 
found the well lease to be valid and enforceable. 
Ill 
THIS COURT HAS THE INHERENT POWER TO RECALL ITS MANDATE. 
The Association argues that because appellant courts have never specifically held 
that the recall of a mandate is proper in Utah, this Court should not exercise that power. 
The Dansie Group submits that the courts in this state have many powers that are not 
2
 Addendum 8, p. 24(8-10). Mr. Lyle Fuller: "I wish I knew why they said what they 
said. . . in Footnote 2. I really don't know why they said that." 
3
 See Addendum 8, pp. 35(14) - 36(14). 
4
 Hi-Country Estates v. Bagley, 928 P.2d 1047, 1052-1053 (UT App. 1996). 
2 
specifically enumerated in the Rules of Civil Procedure or the Rules of Appellate 
Procedure. For instance, a motion to clarify is not specifically provided for in the Utah 
Rules of Civil Procedure; nevertheless, it has been recognized by Utah appellate courts as 
a legitimate motion.5 The Dansie Group submits that it would be strange indeed if this 
Court did not have the same inherent power as appellate courts in other jurisdictions or 
that it did not have the power to clarify its own order in this matter. 
IV 
THE ORDER OF JUDGE BRIAN CITED BY THE ASSOCIATION RELATED ONLY 
TO THE QUESTION OF DAMAGES. 
The Association mischaracterizes the order of Judge Brian on March 17, 1996. 
The matter before the court at that time was the question of damages resulting from the 
separation of the two water systems. As part of his order, Judge Brian quoted verbatim 
from a brief submitted by the Association.6 That brief contains statements that are not 
true. For instance, the Association argued that if it were to provide water to the Dansie 
Group free of charge, it would no longer qualify for exemption from PSC regulation and 
would then be subject to the jurisdiction of the PSC and its order of March 17, 1996. 
That statement is blatantly false. Unfortunately, Judge Brian did not recognize the 
5
 SeeStonehawker v. Stonehawker, 2008 UT App. 11; Bayles v. Bayles, 2006 UT App. 
306; Kunzler v. O'Dell, 855 P.2d 270 (UT App. 1993). 
6
 Compare R. Vol. II p. 664-665 with R. Vol. II p. 715. 
3 
falsity of that statement when he incorporated it into his order, which presumably was 
prepared by counsel for the Association, and not Judge Brian personally.7 
V 
RESUMPTION OF PSC JURISDICTION IN THIS MATTER IS NOT AUTOMATIC. 
The Association argues that this appeal is much ado about nothing, because if the 
Dansie Group is freed from the obligation to pay for the water, as provided in the 
contract, the PSC will immediately jump back into the fray and require the Association to 
charge the Dansie Group for the water. As such, it argues, whether this Court modifies or 
recalls its mandate, or leaves it as it is, the end result will be the same—the Dansie Group 
will have to pay for the water. That analysis is incorrect. 
Since the Association does not offer its services to the general public, it is doubtful 
that the PSC would acquire jurisdiction in this matter.8 The PSC may set rates where 
appropriate, but it has no authority to void a contract in any respect.9 Providing services 
by contract, as in this case, does not automatically bring the Association within the 
jurisdiction of the PSC. In the instant case, the Association petitioned the PSC to de-
annex. That petition was granted. In order for the PSC to acquire any j urisdiction in this 
matter, the Association will have to file a petition with the PSC and go through 
7
 Judge Brian's order erroneously cites UTAH CODE ANN. § 24-1-2 (26) & (27) as the 
basis for the Association's exemption from PSC jurisdiction. 
8
 See UTAH CODE ANN. § 54-2-1 (26 & 27). 
9
 Hi-Countiy Estates v. Bagley, 901 P.2d 1017, 1022-1024 (UT 1995). 
4 
exhaustive hearings. Even if the PSC grants that request, it cannot void the Association's 
contract with the Dansies. The Association's contention that no matter which way this 
case goes, the Dansies will have to pay for the water, is false.10 In addition, this argument 
by the Association is pure speculation. No one knows what the PSC would do if the 
Association sought to again come under its jurisdiction. In its 1996 order, however, the 
PSC acknowledged that "Respondent [the Association] is outside our jurisdiction as 
established under §54-2-2(29); consequently, Respondent's Certificate of Convenience 
and Necessity should be cancelled."11 
Importantly, when the PSC removed the Association from its jurisdiction, it 
acknowledged that the Association was serving "a limited number of nonmembers 
pursuant to specific contracts; however, it does not offer its service to the public 
generally.1'12 The well lease is one of those specific contracts, and the continuing validity 
and enforceability of the well lease does not constitute an offering of the Association's 
services to the general public. It is entirely likely, therefore, that the PSC would 
conclude, upon the reconnection of the Dansies to the Association's water system, that 
these services were being provided pursuant to a specific contract and that the PSC still 
does not have jurisdiction. 
10
 Judge Roth also had trouble with the Association's argument on this matter. (App. 8, 
pp.25 (10)-27(3). 
11
 Addendum 3 at 2. 
12
 Id. @ 1-2. 
5 
Moreover, even if the PSC concluded that it again had jurisdiction, the Association 
could not revert to the now defunct 1986 PSC order; rather, the Association would need 
to apply for a new Certificate of Convenience and Necessity which would require a new 
hearing with findings and conclusions from the PSC that could be entirely different from 
those that were made in 1986, more than twenty years ago. 
VI 
THIS IS AN IMPORTANT CASE. 
The Association attempts to diminish the significance of this matter by contending 
that this is an unimportant case and that no exceptional circumstances exist which would 
justify a recall or modification of this Court's ruling. The Dansie Group disagrees. This 
matter has been before the courts in various forms for the past twenty-five years. There 
have been six prior appeals. The well lease has consistently been upheld as valid and 
enforceable, but the order by Judge Brian requiring the Dansie Group to pay for the water 
it uses is contrary to the clear language of the agreement and represents a significant 
expense to the Dansie Group and is contrary to the clear language of the contract. If the 
order requiring the Dansie Group to pay for the water is upheld, the value of the contract 
will be substantially diminished, and the Dansie Group will lose one of the primary 
benefits of its bargain. This seems to be an anomalous result for a contract that this Court 
has repeatedly ruled is valid and enforceable according to its plain language. 
6 
CONCLUSION 
This Court has the inherent power to correct a mistake. The well lease has been 
consistently upheld by this Court, and by Judge Brian. However, Judge Brian's order 
requiring the Dansie Group to pay for the water, contrary to the clear language of the 
agreement, and the affirmance of that order by this Court, substantially diminishes the 
value for the well lease and deprives the Dansie Group of the benefit of its bargain. If 
the Dansie Group is relieved of its obligation to pay for the water, there is no reason to 
assume that the Association would again fall under the jurisdiction of the PSC. In any 
event, the PSC does not have the authority to void a contract. This Court should remand 
to the trial court with instructions to modify Judge Brian's order by eliminating those 
portions that require the Dansie Group to pay for the water and hook-ups. 
DATED this iQ_ day of January, 2010. 
J. Thomas Bowen 
<M M)LLtf<i\ 
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